STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF VETERANS AFFAI RS,
Petitioner,
VS. Case No. 01-1546

HENRY BI SHOP,

Respondent .

RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was held on
June 26, 2001, in Lake Gty, Florida, before Ella Jane P. Davis,
a dul y-assigned Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Janes Sloan, Ceneral Counsel
Department of Veterans Affairs
Koger Center, Douglas Building, Suite 100
2540 Executive Center Circle, West
Tal | ahassee, Florida 32301-4746

For Respondent: Wynan T. Johnson,
Qual i fied Representative
Suite 2400
600 Peachtree Street, Northeast
Atl anta, Georgia 30308-2222

STATEMENT OF THE | SSUE

May Respondent be discharged fromthe Robert H Jenkins

Veterans' Domiciliary Home of Florida for four violations of



Rul e 55-11.009(1), Florida Adm nistrative Code, as nore fully

set out in the February 16, 2001, letter of dismssal.

PRELI M NARY STATEMENT

This case was referred to the Division of Adm nistrative
Hearings on or about April 25, 2001.

At the comrencenent of the disputed-fact hearing on
June 26, 2001, Weyman T. Johnson was exam ned and accepted as
Respondent's qualified representative for purposes of this
cause.

Petitioner presented the oral testinony of Tom Leahy,
Craig Bracht, Marjorie Rigdon, and Paulette Tyler. Petitioner
had five exhibits admtted in evidence.

Respondent presented the oral testinony of Ted Cook and
Jerry Owell and testified on his own behal f.

A Transcript was filed on July 31, 2001. The parties
stipulated to filing their proposals within 21 days of the
filing of the Transcript, or August 21, 2001. Petitioner filed
a Proposed Recomended Order on August 3, 2001. Respondent
filed his Proposed Recommended Order on August 21, 2001.
Petitioner's Arended Proposed Recommended Order apparently only
adds nunbers to the paragraphs of the Petitioner's original
proposal and was not objected-to by Respondent. Therefore,
al though late-filed, Petitioner's "corrected" Proposed

Recommended Order has been consi dered.



FI NDI NGS OF FACT

1. The Robert H Jenkins Veterans' Domciliary Honme of
Florida (hereafter, "The Veterans' Hone"), is licensed by the
Fl ori da Agency for Health Care Adm nistration as an extended
congregate care facility and is also licensed to provide |[imted
nursing services and limted nmental health services. It is
commonly known as an "ALF," or "assisted living facility."
2. The Departnent of Veterans' Affairs has oversight of
The Veterans' Honme. All of its residents are mlitary veterans.
Some have significant physical limtations, such as m ssing
i nbs and blindness. Approximately thirty of its 130 residents
suffer one or nore forms of psychiatric disturbance, including,
but not limted to, geriatric conditions.
3. Respondent served with distinction in the United States
Navy during World War |1. Thereafter, he graduated from coll ege
and pursued a teaching career at P. B. Young Laboratory School .
He is nowretired. He has been a continuous resident of The
Vet erans' Hone since approximtely January 2000.
4. On February 16, 2001, Respondent was issued a |etter of
di scharge based on the follow ng all eged incidents:
a. FAC 55-11.009(1)(b)3: Menbers shal
mai ntain a courteous relationship toward
ot her nmenbers and nenbers of the staff. A
Behavi or Managenent Report (January 12,

2001), reflects that you verbally responded
i nappropriately to another nenber.




b. FAC 55-11.009(1)(b): Menbers shall
conduct thenselves in a way that does not
endanger the safety or security of other
menbers of the honme. A Behavi or Managenent
Report (February 2, 2001) reflects that you
hit another nenber in the stomach.

c. FAC 55-11.009(1)(b): Menbers shall
conduct thenselves in a way that does not
endanger the safety or security of other
menbers of the honme. A Behavi or Managenent
Report (February 5, 2001) reflects that you
pushed anot her nenber.

d. FAC 55-11.009(1): Menbers of the hone
shal |l cooperate fully in the preservation of
order and discipline in the Hone. Behavi or
Managenent Reports (February 13, 2001 and
February 15, 2001) reflect that you
attenpted to interfere with nursing services
to anot her nenber. (Enphasis supplied).

5. The Veterans Hone administrator testified that no
single incident was cause to di sm ss Respondent, but that the
cunul ative nature of the incidents was behind her deci sion.

6. No evidence related to the dates of February 2, 13, or
15, 2001, was offered.

7. M. Cook is a wheel chair-bound anputee, whom Respondent
regularly assists with daily living. On January 1, 2001,

M. Cook was unable to feed hinself, and Respondent had,
according to their custom prearranged a tray and two chairs in
t he | unchroom so he could feed M. Cook. However, there were no
assigned chairs in the lunchroom and another nale resident,

M. Gordon Flash, took the seat in the |unchroom customarily



t aken by Respondent. Respondent retaliated by pushing over the
chair in which M. Flash was seat ed.

8. MNurse Leahy observed a fresh cut on M. Flash's face as
a result of the January 1, 2001, altercation. No one observed
Respondent kick M. Flash. M. Flash was sent to a hospital
where he was di agnosed with one or two broken ribs. However, no
nexus by nmedically conpetent testinony tied M. Flash's broken
ribs to his January 1, 2001, altercation with Respondent.

9. The Hone's adm ni strator had previously observed
M. Flash taking the |unchroomchair in which M. Cook
customarily sat and concluded that M. Flash was the instigator
and Respondent was the reactor in the January 1, 2001, incident.
Nonet hel ess, she issued a witten warning to both M. Flash and
Respondent. Respondent's warning charged himw th violating
Rul e 55-11.009(1), Florida Adm nistrative Code, not cooperating
fully in the preservation of order and discipline in The Home
and subsection (8), not maintaining a courteous relationship
towards ot her residents and nenbers of staff. Respondent
acknow edged recei pt of this warning and knew that future
simlar offenses could result in his dismssal from The
Vet erans' Hone.

10. Nurse Leahy, who reported the January 1, 2001,
i nci dent, reconmended that M. Flash and Respondent be kept

separated. After the January 1, 2001, incident, Respondent was



observed nodi fyi ng his own behavi or by noving hinmself and
M. Cook to other chairs in the | unchroom

11. On January 12, 2001, Custodial Supervisor Craig Bracht
observed Respondent and another resident, M. Pullio, in a
hal lway, pulling a legally blind femal e resident between themin
sonmething akin to a tug-of-war. Respondent had cocked his arm
back, apparently threatening to hit M. Pullio if he did not
turn the female resident |oose. M. Bracht asked the males to
"behave" and directed the female on her way. M. Bracht had
observed M. Pullio acting mldly erratic before. M. Pullio
has psychiatric infirmties. M. Bracht counsel ed Respondent
t hat what he was doi ng was not a good thing. Respondent and
M. Pullio went on their respective ways.

12. On February 5, 2001, Marjorie Rigdon, Nursing
Supervi sor, w tnessed Respondent pull M. Flash by his arm out
of a nmedication line and push M. Flash so violently that
M. Flash "staggered backwards" but "managed to catch hinself
before he fell." M. R gdon wote a Behavi or Managenent Report
menorializing this incident and recommendi ng as alternative
means to prevent recurrence of such incidents, that Respondent
and M. Flash report for nmedication at different tinmes or that

Respondent be m ssed.



13. M. Flash had a reputation for butting ahead in the
nmedi cation line. It is probable M. Flash broke in |line out of
turn on February 5, 2001.

14. M sunderstandi ngs regarding the nedication |ine and
al l eged breaking in line are frequent at The Veterans' Hone.
Mental ly inpaired patients frequently will not wait in turn.
Counsel i ng or case nmanagenent concerning the problemis a
frequent occurrence. There was evidence that residents who
observed the February 5, 2001, incident were divided on whether
Respondent was a hero for defending fair play (waiting in |ine)
or avillain for interfering wwth M. Flash's position in |ine.

15. M. Flash voluntarily checked out of The Veterans
Hone prior to the disputed-fact hearing.

16. Respondent has no known nental infirmty, but he has
frequently evidenced | ack of patience and denonstrated
intolerance of nmentally infirmresidents. At the sane time, he
has been a valiant defender of those physically infirmpatients
he has been asked by the Hone's staff to assist and those
physically infirmpatients he has appointed hinself to assist.
He has al ways responded to the admnistrator's requests to help
ot her residents. Even now, the adm nistrator would trust himto

ori ent new residents.



17. As of the date of hearing, Respondent had resided at
The Veterans' Hone for 18 nonths and had served as el ected vice-
president of the Residents' Council for the last six nonths.

18. During the five nonths between the February 5, 2001,
i ncident and the date of hearing, Respondent's behavior seens to
have renedi ated. Instructed and cautioned by M. Owell, the
el ected President of the Residents' Council, Respondent has
nodi fied his inpatience and his aggressive behavior by witing-
up reports of residents' conflicts for resolution by the
Admi ni strator or for nediation by the Residents' Council,
M. Owell, or hinself.

19. The adm ni strator acknow edged Respondent's recent
good behavior but attributed it to the potential of the instant
cause to dism ss himfrom The Veterans' Hone.

CONCLUSI ONS OF LAW

20. The Division of Administrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.57(1), Florida Statutes.

21. The issue to be resolved in this proceedi ng concerns
whet her Respondent shoul d be dism ssed fromthe R H Jenkins
Veterans' Domiciliary Honme of Florida pursuant to the provisions
of Section 296.04(5), Florida Statutes, and Rul e 55-11.009(2),

Fl ori da Adm ni strati ve Code.



22. The duty to go forward and burden of proof by a
pr eponderance of the evidence is upon Petitioner.

23. Section 296.04, Florida Statutes, provides, in
pertinent part,

(5)(a) The adm nistrator shall adm nister
and enforce all rules of the hone, including
rul es of discipline, and may di sm ss any
resident of the hone for any infraction of
the rules, subject to the approval of the
director.

24. Respondent is charged solely under Rule
55-11.009(1)(b) and (1)(b)(3), Florida Adm nistrative Code,
whi ch provi des:

55-11. 009--Order and Discipline of
Resi dent s.

(1) Residents of the hone shall cooperate
fully in the preservation or order and
discipline in the hone.

(a) Residents shall observe good health
habi ts and personal hygiene.

1. Except for any specific area designated
by the Admi nistrator for such use, the use
of tobacco products inside the hone is
prohi bited. Areas shall be designated
out si de the home for such use.

2. The use or possession of non-nedicinal
al cohol, illegal drugs or any controlled
substance in the honme or on the grounds of
the home, is prohibited. Prescription drugs

wll be controlled by the hone, and
adm ni stered or supervised by the hone
staff.

3. Residents shall maintain their persons
and their living areas in a clean and
sanitary manner.

4. Residents shall submt to such physica
or nental exam nations and shall cooperate



in such health or rehabilitative prograns as
may be required by Health services.

(b) Residents shall conduct thenselves in a
way that does not endanger the safety or
security of other residents of the hone.

1. Residents shall not bring anything into
the hone or onto the grounds of the hone

t hat endangers the safety or security of

ot her residents.

2. Residents shall not have personal itens
in their possession that would constitute a
fire or safety hazard.

3. Residents shall maintain a courteous

rel ati onship toward other residents and
nenbers of the staff. Abusive, profane, or
obscene | anguage shall not be used.

4. Residents shall dress appropriately for
the particular activity that they nmay be
engaged in fromtine to tine.

5. Residents shall respect the property of
other residents and the facilities of the
hore.

6. Illegal ganbling shall not be permtted
at the hone. (Enphasis supplied).

25. Rule 55-11.009(2), Florida Adm nistrative Code, is in
accord with Section 296.04(5)(a), Florida Statutes, and enpowers
The Veterans' Home administrator to discharge a resident, as
fol | ows:

(2) The Administrator, subject to the
approval of the Director, is enpowered by
Section 296.04, Florida Statutes, to dism ss
a resident of the home for any infraction of
t hese rul es.

26. Respondent asserts that under the rule of ejusdem
generis, Rule 55-11.009(1)(b)3, should be interpreted in |ight

of the specific exanples of "abusive, profane, or obscene

| anguage, " and that under the rule of noscitus a sociis,
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Rul e 55-11.009(1)(b) should be considered in Iight of all six
exanples listed therein. It is not necessary to address either
of these legalistic concepts because the law is clear that
Respondent may be di sm ssed, upon proper notice, for physical
vi ol ence.

27. Physical violence by Respondent against M. Flash on
January 1, 2001, and on February 5, 2001, and threatened
physi cal viol ence by Respondent against M. Pullio on
January 12, 2001, were proven.

28. As to the January 1, 2001, incident in which
M. Flash's head (and possibly nore) was injured by Respondent,
Respondent's defense of his chair and M. Cook's "l unchroom
territory" is not acceptabl e behavior regardl ess of how
“provoki ng" M. Flash was, but this violent behavior was not
charged agai nst Respondent as grounds for the proposed agency
action of dismssal fromthe facility, and at this late date, it
cannot form grounds for the proposed agency action of dism ssal.

29. Al though he previously had acknow edged a warning for
the January 1, 2001, chair incident, Respondent was not charged
with the January 1, 2001, chair incident in the February 16
2001, letter of dism ssal, which is the proposed final agency
action letter herein. Therefore, he cannot be dism ssed for the
January 1, 2001, chair incident, even though it was proven to

have occurr ed.
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30. Also, no evidence was adduced for the dates of
February 2, 13, and 15, 2001, for which dates Respondent was
charged. Consequently, he cannot be dism ssed on those charges.

31. It was established that all three proven incidents
(January 1, January 12, and February 5, 2001) were provoked by
another resident. It was further proven that in the January 12
and February 5 incidents, the only incidents both charged
agai nst Respondent and proven agai nst him another resident was
t he aggressor and Respondent was reacting in defense of weaker,
| ess sophisticated residents.

32. There may be standards established as to the degree of
force perm ssible for an ALF enpl oyee to use in the defense of
resi dents agai nst each other, but the degree of force
perm ssible for a citizen to use in the defense of his |ess
capabl e conrades has never been spelled-out by rule. Suffice to
say that "excessive force" by Respondent was not established
her e.

33. Even if all three proven incidents were | unped
toget her, the undersigned is not satisfied that in |ight of
Respondent's subsequent rehabilitation, his continued presence
is detrinmental to the overall functioning of The Veterans' Hone
in attenpting to fulfill its commtnents to all residents and to
carry out its ultimate m ssion of providing for the well-being

of the residents.

12



34. (Good cause for Respondent's disn ssal has not been

denonstr at ed.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOMMVENDED t hat the Departnent of Veterans Affairs enter a
final order which

Resci nds the February 16, 2001, letter of dism ssal and
returns Respondent to full status in the Robert H Jenkins
Veterans' Domiciliary Home.

DONE AND ENTERED this 27th day of Septenber, 2001, in

Tal | ahassee, Leon County, Flori da.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 27th day of Septenber, 2001.

COPI ES FURNI SHED

Janes Sl oan, General Counse

Department of Veterans Affairs

Koger Center, Douglas Building, Suite 100
2540 Executive Center Crcle, Wst

Tal | ahassee, Florida 32301-4746
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Weyman T. Johnson

Qualified Representative
Suite 2400

600 Peachtree Street Northeast
Atl anta, Georgia 30308-2222

Jenni fer Carroll, Executive D rector
Departnent of Veterans Affairs

Koger Center, Douglas Building, Suite 100
2450 Executive Center Crcle, Wst

Tal | ahassee, Florida 32301-2222

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the Final Oder in this case.
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